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Marjffry WAKKFIKU). Plaintiff, 

V. 

The CHURCH OK SCIKNTOMMIY 
OF CALIFORNIA. Defendant- 
Appellee, 

Times Publishing Company and Tribune 
Company, Appellants. 

No. 89-473$. 

United Slates Court of Apjjeais, 
Eleventh Circuit. 

Aug. 12, 1991. 

Religious organization sought orders 
to show cause why plaintiff, which had 
brought suit against organization, should 
not be held in civil ami criminal contempt 
for violating confidentiality requirement of 
settlement agreement. Newspapers' mo¬ 
tions for access to contempt hearings and 
related pleadings. proceedings, and 
records, to <Jetermine if their reporters" 
qualified {privilege |>revented them from be¬ 
ing compelled to testify, was denied hv the 
United Slates District Court for the Middle 
District of Florida. No. 

Elizabeth A. Kovachevich. J., and newspa¬ 
pers appealed. The Court of Appeals, 
Hatchett, Circuit Judge, held that newspa¬ 
pers’ appeal from order denying them ac¬ 
cess to contempt hearings did not fail with¬ 
in capable of repetition, yet evading review 
exception to moot ness doctrine. 

Case dismissed. 

I. Federal Courts 0724 

Newspapers' appeal from order deny¬ 
ing newsjjaj>ers’ motions for actress to evi¬ 
dentiary bearing at which hearing newspa- 


}M*r nqiortrrs had i>een suf>poenaed did not 
satisfy requirements for cajiable of nqieti- 
tiou. yet evading review exception ti> moot- 
m»ss doctrine after hearing was held; and 
m*ws|ia|ier which had rejx>rteti on case did 
not seek to intervene until two years after 
closure, and case involved unique circum¬ 
stances. such as plaintiffs “constant dis¬ 
regard ami misuse of the judicial process/" 
on which closure order was based. 
U.S.C.A. Const.Amend. 1. 

Z Federal Courts <$=>€ 14 

Parties may make alternative claims, 
change claims, or sometimes file inconsist¬ 
ent claims, but may not do so in appellate 
court; Court of Appeals reviews case tried 
in district court and does not try ever- 
changing theories parties fashion during 
appellate process. 

3. Federal Courts <£=>723 

When addressing mootness. Court of 
A|*peah> determines whether judicial activi¬ 
ty remains necessary. 

4. Federal Courts ^723 

Three exceptions to mootness doctrine 
exist: issues are capable of repetition yet 
evading review; appellant has taken all 
steps necessary to perfect appeal and to 
preserve status quo; and trial court's order 
will have possible collateral legal conse¬ 
quences. 

5 . Federal Courts <£=723 

Capable of repetition, yet evading re¬ 
view exception to mootness doctrine applies 
if challenged action is of too short a dura¬ 
tion to be fully litigated prior to its cessa¬ 
tion, ami reasonable expectation exists that 
same conqdaining party will be subject to 
same action again. 
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6. Federal Courts ©=723 

Mere hyjwthcsts or theoretical |*>ssibil- 
ity is insufficient to satisfy test for capable 
of rejwtition. yet evading review exception 
to mootness doctrine. 


Appeal from the United Slates Districi 
Court for the Middle District of Florida. 

Before HATCH ETT and COX Cirruit 
Judges, and HENDERSON, Senior Ciretiit 
Judge. 

HATCHETT. Circuit Judge: 

We dismiss this case, which at one time 
touched upon important first amendment 
issues, because the case has been rendered 
moot 

FACTS 

Margery Wakefield and three other 
plaintiffs alleged that the Church of Scien¬ 
tology of California {the Church) committed 
various wrongful acts against them. On 
August 14. 1986. Wakefield, the other 
plaintiffs, and the Church entered into a 
settlement agreement which included |wovi- 
sions enjoining Wakefield and the other 
plaintiffs from discussing, with other than 
immediate family members, 11) the sub¬ 
stance of their complaints against the 
Church. (2) the substance of their claims 
against the Church, t'l) alleged wrongs the 
Church committed, and 14) the contents of 
documents returned to the Church. The 
district court approved the settlement 
agreement, sealed the court files, and dis¬ 
missed the case with prejudice. The dis¬ 
missal order specifically gave the court jur¬ 
isdiction to enforce the settlement terms. 
Nonetheless. Wakefield publicly violated 


the settlement agreement’s confidentiality 
provisions. 

In 19K7. l*oth the Church and Wakefield 
filed motions to enforce the settlement 
agreement. The district court requested 
that a magistrate judge address whether 
either jiarty had violated the settlement 
agreement. On September 9, 1988, the 
magistrate judge issued a report and rec¬ 
ommendation which concluded that Wake¬ 
field had violated the settlement agree¬ 
ment. and the Church had fully complied 
with the agreement's terms and conditions. 
On November 3, 1988. the Times Publish¬ 
ing Comiany (the Times), which publishes 
the 67. Petersburg Times, moved to inter¬ 
vene in this lawsuit, to unseal the court 
files, and to gain access to any contemjrt 
hearings. In its motions, the Times alleged 
that the sealed court records and closed 
proceedings violated its and the public’s 
constitutional and common law rights of 
access to judicial proceedings and records. 
In opposing the motions, the Church ar¬ 
gued that they were untimely ami I tarred 
bv laches. On May 16. 1989. the district 
court adopted the magistrate judge’s re- 
l»ort, issued a jtreliminary and {termanent 
injunction against Wakefield, and referred 
the Times s motion to intervene to the mag¬ 
istrate judge. 

Notwithstanding the court's injunction. 
Wakefield continued to publicize the law¬ 
suit. Thus, on July 18. 1989, the Church 
sought orders to show cause why Wake¬ 
field should not be held in civil and criminal 
contempt The Church also sought dam¬ 
ages, costs, and attorney’s fees. To sup- 
|tort its requests, the Church submitted 
excerpts of newspaper, television, and ra¬ 
dio interviews attributed to Wakefield. 

On. August 15. 1989, the magistrate 
judge submitted a report and reeommenda- 
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turn addressing Tim«*s s motion to inter- 
vrnr. Hi* m*omntt*mh*d that al>scnl a coni- 
jxlliiig reason. all future pr«M*eediiigs ami 
Uk* «imrt fil«*s. except for documents |x*r- 
taining to the settlement, should Ik* ojx*n 
ami that Times lx* allowed to intervene. 
Hue to events discussed later in this opin¬ 
ion. the district court has not issued a final 
order on these issues. 

The district court scheduled an evidentia- 
ry hearing to address the Church’s con¬ 
tempt motion. As witnesses at the hear¬ 
ing. the Church subpoenaed refjorters for 
Oh* St. Peii-mbnry Times and the Tampa 
Tnbnne. Consequently. the Times, ami 
the Tribune Company, which publishes the 
Tampa Tribune (the newsjjapersb filed 
motions for access to hearings, pleadings, 
proceedings, and records related to the con¬ 
tempt hearings in order to determine if 
their reporters’ qualified privilege prevent¬ 
ed l hem from being compelled to testify. 

PROCEDURAL HISTORY 

On September 11. 19H9. I he district court 
held an in camera proceeding to rule on 
the newspafiers* motions. The district 
court denied the newspapers’ motions for 
access to the hearings because the Church 
suh{x>enaed the renters only to establish 
the source and accuracy of the statements 
attributed to Wakefield. The district court 
also held that the rcfiorters waived any 
privilege by publicly attributing the state¬ 
ments to Wakefield. 

In considering lhe newspapers’ motions, 
the district court stated, ’’due to the plain¬ 
tiffs complete and utter disregard of prior 
orders of this court. the court concludes 
that any restriction short of complete clo¬ 
sure would be ineffective." It further held 
that "{publicity of a private crusade has 
l>ecoim* her end. not the fair adjudication of 


the parties' dispute. In cloing so, plaintiff 
is stealing the court’s resources from other 
meritorious cases.** Thus, the district 
court closed the contempt proceedings to 
the public and the press referring further 
proceedings to a United States Magistrate 
Judge. The magistrate judge l>ega» con¬ 
tempt bearings on September 11. 19K9. 

On September 18, 1989, the newspapers 
filed a Notice of Appeal, a Motion for Expe¬ 
dited Appeal, and a Motion for Stay Pend¬ 
ing Appeal. On September 29, 1989. this 
court granted expedited aj>peaJ, but denied 
the newspapers' emergency motion for a 
stay of the contempt proceedings pending 
resolution of the expedited appeal 

On appeal, the newspapers argued that 
the closure violated their first amendment 
and common law rights of access to judicial 
proceedings. They contended that the pub¬ 
lic’s right of access outweighs the rationale 
for keeping the settlement agreement con¬ 
fidential. The Church contended that 
Wakefield’s “open ami defiant contuma¬ 
cious conduct" mandated closure and that 
the newspapers did not enjoy an absolute 
constitutional or common law right of ac¬ 
cess to civil proceedings. 

During our first oral argument, we 
learned that the newspapers had never re¬ 
quested the district court to allow access to 
the contempt hearing transcripts. Since 
the hearings had been completed before 
oral argument, we issued a November IT. 
1989. order which temporarily remanded 
the case to the district court for the limited 
purpose of allowing the newspapers to seek 
access to the contempt hearing transcripts. 
The order further instructed the district 
ctHirt to rule on such a request within a 
reasonable time/* 
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On June 2. r >. IW- eight m "" ths afu ' r t,u ’ 
bHi conlempt hearing. ll "‘ , " :, ’-' ,S,r:, 1 U ' 

judge j-ubmito-d U report and revumuenda- 

tion winch concluded that Wakt-fn-M ha.l 
wiUfullv violated the "«rt* injunction. 

He further held that while a evil contempt 
finding could be appropriate, he suggests 
the case W referred to the Vailed btau-s 
Attornevs office for prosecution on the 
criminal contempt charges. The «'>< nct 
court has not issued a final order address- 
ing whether Wakefield is in civil or criminal 

Furthermore, almost a year after our 
temponirv remand, lb- district court had 
not ruled o„ the m-wspa^rs' requests f..r 
acC e<s ,o the contempt hearing transcripts. 
Thus, the newspapers filed a motion re¬ 
questing that this court clarify tin- 'reasiue 
aide tune" language in the November U. 

order. In order to s,wed finalization 
„f this matter, this court denied the clarifi¬ 
cation motion, hut issued an order staling. 

• lalfter l>eceml.er !**'• lh« court will 
entertain a request for relief addressing 
the delav that has occurred siiKeourre- 
mand to' tin- district curt provided that 
j ! relief has been sought " After this dear 
signal for action, the district court issu-l a 
VovendH-r 21. HW«». order unsealing Un¬ 
civil contempt proeei-dmg transcripts, «■ 
n-pt for those portions which disclosed the 
settlement agreement terms. 

On March 21. 1W1. the newspapers fihsl 
a miiinm requesting a second oral argu¬ 
ment. wInch the H.orrh o|*»s*seil. On April 
IX rm we granted the m-wsj«|wrs mo¬ 
tions lor a second oral argument *»*irurt- 
,„g the parties to address (II wln-lher the 
rase was nmol. <21 whether a case or con- 
troversv remained. and CP whether a rea¬ 
sonable' jxissihility of settlement existed. 


1SSVK 

The sole issue we discuss is whether this 

CJLSl’ IS ItliWl. 

CONTENTIONS 

The newspapers argue that this ease is 
not moot because the court can gnint relirf 
which will affect the parties by onlermg 
release of all the judicial thwunvents relat¬ 
ing to the contempt hearing ami the unre- 
leased transcript pages. 

The Church eonlemk that thus case is 
moot ami tloes not present a case or contns 
versy which this court may address, it 
emphasizes that the newspajwrs initially 
.ought access to the ,>rearedmgs to repre¬ 
sent their reporter then under sub,xx-na. 

It argues that this aspect of the case is 
absolutely moot liecause the ‘ hurch re¬ 
fused the rejiorters from them subpoenas. 

discussion 

11 21 This case, at its beginning, 
presented an interesting ami im,mrtant m- 
SW umier what circumstances may end 
judicial proceedings be closed to the* pubis- 
and the press? Unfortunately the newspa- 
jjvrs did mu prevail in their efforts to halt 
the pollings: this court .U-med their 
motions m stay the proceedings ,lending 
the exjiedited a,>f>eai. The newspa,x-rs ar- 
jtue that we should address whether a con¬ 
stitutional right of access to civil pnicwd 
ings exists. To do so. however. would con¬ 
stitute an advisory opinion. The hearing 
that is the subject of this case U*rmmaled 
almost two years ago. Although the m-ws- 
,«,*« have an interest in the cooxt.tutmn- 

al question, {wrlmps for future cases no 

-live" case or controversy remains in this 
v-tse The bearings have been completed. 
al ,d the newspajiers have been given the* 
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hearing transcripts. 1 

j ,] | When ;nldr«-ss»ng iiMH#tness. w«* de¬ 
termine whether judicial activity remains 
tieressarv. Wurth r. Seldui. 422 L\S. 4!H1. 
UfJ, 95 SAX 2197. 2205, 45 L.Kd.2d 343 n. 
10 119751. ‘ A case becomes moot. ami 

therefore, ?H>njusiiciubk\ as involving a 
cum- <>r controversy, ’wfien the Issues 
presented arc no longer “live” or the {jar- 
ties lack a legacy cognizable interest m the 
outcome/ " H & H Chemical Ok r. Omt- 
rd States ERA.. W#i F.2d 9S7 r 989 II Uh 
CirJDXti) (quoting United States r. (Jcr- 
ayhty, 445 L.S. «59t>, 1W1 S.CL 121)2, 
12UX. 63 L.Kd.2d 479 WWm 

|1| Three exceptions to the moot ness 
tkjctrino exist: (1) the issues are cafraide of 
repetition, yet evading review; 121 an apfieJ- 
lant has taken all steps necessary to per- 
feet the apf*‘aJ and to preserve the status 
quo; and (3) the trial court’s order will 
have fjossilde collalcm! legal consequences. 
// «£ ft ('hemieot (*«.. ***» h.2d at 9!H». 

The newspapers argue that this case 
rails within tlte 'capable of repetition yet 
evading review ’ nnxHiiess cxcc|»tion. They 
argue that a case is not »K»ot if this court 
can grant reik*f that affects the interested 
jiartk's. Airftnc Pilots Association r. 
l\A.L Oirp.. *97 F.2d 1WM <7th i'ic.l'JWK 
Wilson r. r.S. PcfHirtinent of’ Interior, 
79*1 K.gd 591 (9th <‘ir:I98ti». Thus. they 
assert that we should onk-r the release of 
ail tlx* judicial documents related to the 

t. }i i* also mMcwoi liu )h*M ilx r hiuc 

changed tht-ir ibitns the uw ha* p«<«grv>wii. 
Thcv tirM *rvc** «*i ionsttWlxMial and 

aHiinxMi law grout*!*, then \hc\ *ought atie>* 
to ptixcct ihcit «cpurtci* Imttf ctMnpcfk*d tc*ll- 
nx»oT. FinaJK. with lull kixmk-dpc lhat llw 
heating* had been <4*uplc«cd. the m-uspaprt* 
rnnci sooghl the Iwariog iranwripi* mini 
to do mi bv ihi* ttxirr Nim. \*»ib alt 
bo« eleven p.»£r> <4 the Ixarrnjs It an** opt. the 


contempt hearing and the unrekrased tran¬ 
script pages. In their view, these d«c- 
umenls are essential so that the puldk* can 
understand what hapjjened t*> Wakefield. 

I5J The newspapers do not meet the 
exceptions* two conditions in order for the 
capable of repetition, yet evading review- 
exception to apply: (l) the challenged ac¬ 
tion must be of too short a duratkm to be 
fully litigated prior to its cessation, and (2) 
a reasonable exjjectation must exist that 
the same complaining {tarty will be subject 
to the same action again. Weinstein r. 
Bradford. 423 VS. 147. 149. 9b S.Ct. 347, 
:MX. 46 L.Ed.2d 350 < 1975k 

As an example of the action’s short dura¬ 
tion. the newspapers assert that they acted 
promptly by filing during the contempt f>ro 
cecding’s adjournment a motion for a stay 
landing the appeal of the district court s 
closure. The record refutes this assertion. 
Tlx* underlying case has l>een in the federal 
court system since November 29. 1982. 
Even prior to the 198b closure, the Times 
reported on the Wakefield case, but not 
until 1988. dki Times seek to intervene. 
Additionally, the newspapers dkf not aftpeal 
the closure order until the contempt hear¬ 
ing had lx*en adjourned for a continuance. 
These facts refute the newspapers' asser¬ 
tions of tin? action’s short duration. 

Likewise, the newsp3{x*rs cannot satisfy 
the second condition. In addressing the 

ikm*papcrs *cck the ckncu pa^c* ,m v«>o*iiTu- 
txxvaJ a«*d ciwnitxMi km ground*. Main <4 ihc 
ibciM hts prcvcnicti lo tbr* court \\<tc never 
rhe tihariei axm. PariK** may 
make allernonve elaimv mav cliangi* ilarnts. 
mav MHnritmcs f ile inomM>K , fW cbims. but par 
lie* mav noi iJo «» n% the jppclbtc nKin. This 
<<mrt tevK-ivs the ca*e trxd m the diMrwt c-ouri: 
ic mx trv ewcr-changinp lbetx>e* parties 

toshwHt dur mg the appellate pnnov 
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socmul nndilKin. the m*wsjsq*TS argue 
that >f this murt does n«»t offer judicial 
guidance. a "reasonable exists 

that this controversy will occur a train. 
Tht?y sjiefificaHy state that they "continue 
In expect and susjwct that secret church 
pntceedings are Iwing nr will be held." and 
suspect that the Church wilt bring con¬ 
tempt proceedings against the other plain¬ 
tiffs. The record does not supjwrt these 
suspicions. 

161 Thus case involves unique circum¬ 
stances which are not easily TVftealcd. 
Wakefield's constant disregard and misuse 
of the judicial process mandated partial 
closure Since Wakefield’s contempt hear¬ 
ing concluded, the (Thurch has not institut¬ 
ed nor has the district court conducted any 
additional contempt hearings, show cause 
j bearings, or in camera proceedings. Fur- 

1 thermore. nothing indicates that the 

| Church contemplates these actions. Ah 

j though the newspapers' suspictons that se- 

j z. As earlier noted. the hearings were t** hailed 
because the newspapers did nol pre-rail on 'Iwrir 
motions for stav pending appeal. We most as- 
j SOUK that in the proper cases Slavs will be 

I granted. 

i 

i 


ervt church anti contempt prtwwlings will 
itevur constitute a Un^HVtical possibility. a 
tm*ro hyjH»tlH*sis itr thtnicrtical |*issilii?ity us 
insufficient to satisfy tin* t«*st stated tit 
If rinxfriH. Morgan r. Roberts. 702 K.2d 
D 4 f >% 947 (11th Ctr.HJX3>. Thus, no “rvason- 
abk* expectation” exists that this controver¬ 
sy will occur again. 2 

The newspapers* interest in the impor¬ 
tant constitutional issue which was once 
alive in this case is understandalde. 
Nevertheless, we must wait for another 
case with a current controversy, and with a 
well-developed record to address the issue. 
The fact that much of the delay in this case 
is attributable to a busy and overlHinlened 
federal district court is unfortunate. 

Because the newsfiapers cannot satisfy 
the cafmbk* of repetition, yet evading re¬ 
view retirements, this case is moot. Ac¬ 
cordingly. this case is dismissed. 3 

DISMISSED. 

j Wc express mi nptniwn <>n whether the re¬ 
maining Atrn pagvb id the tranwripls max 
properly be bought in another federal law wm. 
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